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1. 9:00 AM CASE NUMBER:  MSC18-00673 
CASE NAME:  MORALES-LAZO VS MATHESON TRUCKING 
 *HEARING ON MOTION IN RE:  APPLICATION FOR ORDER ADMITTING TODD A GRAY AS COUNSEL 
PRO HAC VICE 
*TENTATIVE RULING:* 

 
Granted. The court will sign the order provided. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC18-01957 
CASE NAME:  DEAN HABEGGER VS DR. HENRY KUNG 
 HEARING ON SUMMARY MOTION  JUDGMENT+0023+ 
*TENTATIVE RULING:* 
 

The motions for summary judgment filed by defendants Sarvenaz Alibeigi, M.D., and 
Uyen-Chi Huynh, M.D., are denied as to plaintiff Dean Habegger.  (Disputed Material Fact 
(“DMF”) Nos. 7, 18, 49, 50; Plaintiffs’ Additional Fact (“PAF”) Nos. 1, 2, 4-7, 9-16; Barnett 
Decl., ¶ 9, 11, 12, 13, 14, 15, 16, 17, 19, 20, 21; Hands Decl., ¶ 2, 3, 5-16, 18, 20, 21, 22, 23, 
24, 25, 29, 30; (all subject to any evidentiary objections that have been sustained).)    
 

The motions are granted as to plaintiff Debbie Habegger and defendant John Muir 
Medical Group (“JMMG”) as unopposed. (See Defs’ Exs. C, D, and E and Pltfs’ Opp. at 
10:20-11:16, which contains no argument regarding Debbie Habegger.  (See Herzberg v. 
County of Plumas (2005) 133 Cal.App.4th 1, 20 (issue abandoned when plaintiff did not 
oppose a ground in the demurrer).) 
 

Statute of Limitations argument 
 
Before turning to the merits, the court must address the moving defendants’ statute of 

limitations argument regarding Dean Habegger.  The facts regarding this argument relate to 
procedural problems plaintiffs had concerning the use of Doe defendants.   

 
The key medical events in this case occurred on October 19, 20, and 21, 2017.  The 

statute of limitations in a case based upon professional medical negligence is “three years 
after the date of injury or one year after the plaintiff discovers, or through the use of 
reasonable diligence should have discovered, the injury, whichever occurs first.”  (CCP § 
340.5.)   

 
Plaintiffs filed their original complaint on September 27, 2018, within one year after Mr. 

Habegger suffered multiple organ failure at John Muir Medical Center while under defendants’ 
care.  The original complaint named John Muir Medical Center, but did not name by their true 
names any doctors who provided care to Dean Habegger there in October 2017.  It did, 
however, include 20 Doe defendants.  (Defs’ Ex. C.) 

 
The problem came with the next version of the Complaint, the First Amended 



 

 

Complaint (FAC) that plaintiffs filed a year later, on September 12, 2019.  The FAC named 
the moving defendants by their true names.  But plaintiffs did not substitute those true names 
for three Doe defendants that had been named by fictitious names in the original Complaint.  
Rather, in the FAC, plaintiffs still named the same original 20 Doe defendants.  (See Defs’ Ex. 
D.)   

 
Plaintiffs then filed a Second Amended Complaint (SAC) six months later, on February 

14, 2020, again still naming the original 20 Doe defendants by their fictitious names and not 
naming the moving defendants as the true names of 3 of the Doe defendants. 

 
A plaintiff who has properly used the Doe statute may amend her complaint to 

substitute the true name of a defendant for an existing Doe defendant and get the benefit of 
the relation back doctrine, meaning that, for statute of limitations purposes, the amended 
complaint will be deemed to have been filed when the original complaint was.  (Norgart v. 
Upjohn Co. (1991) 21 Cal.4th 383, 398-399, 408-409; see Winding Creek v. McGlashan 
(1996) 44 Cal.App.4th 933, 940-941.)  However, if she has not used the Doe statute, or has 
not used it properly, the action will commence as to the new defendants when the 
amendment was filed.  Thus, the action may be too late because “[t]he general rule [when the 
Doe statute is inapplicable] is that an amended complaint that adds a new defendant does not 
relate back to the date of filing the original complaint . . .”  Woo v. Superior Court (1999) 75 
Cal.App.4th 169, 176; see also Scherer v. Mark (1976) 64 Cal.App.3d 834, 840-841.)  Rather, 
in that case, the statute of limitations is applied as of the date the amended complaint is filed.  
(Woo, supra.)   
 

Two defendants who are not involved in the current motion, Drs. Maa and Nguyen, 
demurred to the SAC based on the statute of limitations, noting that plaintiffs did not sue them 
until filing the FAC on September 12, 2019, more than one year after the events, in October 
2017.  On November 18, 2020, the court sustained that demurrer without leave to amend 
except pursuant to a motion under CCP § 473.  It mentioned CCP § 473 because 

 
the courts of this state have considered noncompliance with the 
party substitution requirements of section 474 as a procedural 
defect that could be cured and have been lenient in permitting 
rectification of the defect. (Streicher v. Tommy's Electric Co., 
supra, 164 Cal. App. 3d 876, 884-885; see Liberty Transport, 
Inc. v. Harry W. Gorst Co., supra, 229 Cal. App. 3d 417, 428.) 
(Woo v. Superior Court, supra, 75 Cal.App.4th at 177.)   

 
 Plaintiffs moved under CCP § 473 to rectify the defect.  On January 20, 2021, the 
court then granted that motion, relieving plaintiffs from the dismissal of defendants Maa and 
Nguyen and permitting plaintiffs to file a Third Amended Complaint (TAC).  Plaintiffs filed their 
TAC on March 10, 2021.  In it, they made clear that defendants Maa and Nguyen were being 
substituted for Does 1 and 2.  Unfortunately, plaintiffs did not make a similar motion under 
CCP § 473 then to substitute the moving defendants’ true names for the fictitious names of 
three other Doe defendants.  However, the legal principles and the mistake are the same.  
Therefore, the court feels compelled to grant plaintiff Dean Habegger the same relief 
regarding the moving defendants now as it did regarding the other two defendants then.  
Accordingly, it rejects the moving defendants’ statute of limitations argument as to Dean 
Habegger.  Pursuant to CCP § 473 (b), Emmanuel Enyinwa is ordered to pay the moving 
defendants $1,000.00 on or before June 1, 2022.  After doing so, plaintiffs shall file a one-



 

 

page Amendment to the TAC stating which former Doe defendants are now being sued as 
the three moving defendants. The stand-alone motion belatedly set on this issue is now 
vacated. 
 

The merits 
 
Factual background 

 
Doctors Huynh and Alibeigi are “hospitalists” who saw plaintiff Dean Habegger on 

October 20, 2017 at 3:40 p.m. and October 21, 2017 at 9:17 a.m., respectively.   Dr. Alibeigi 
thereafter saw Mr. Habegger on a daily basis through October 26, 2017.  Drs. Huynh and 
Alibeigi are employed by the third moving defendant, JMMG.  Defendants have not provided 
a definition of “hospitalist.”  (See Kelly Decl., ¶ 3, 22.)   

 
Plaintiffs’ pertinent contentions for purposes of the present motion are that the moving 

defendants were negligent because the latter failed to recognize the signs of an abdominal 
compartment syndrome in plaintiff Dean Habegger on October 20 and in the early part of the 
day on October 21, 2017; to measure Mr. Habegger’s intra-abdominal pressure before 1 p.m. 
on October 21, 2017 (when a pressure reading was obtained at the request of Dr. Chiu), 
which would have made that diagnosis clear;  and to request a surgical consultation when, by 
inference, Dr. Chiu suggested it after seeing the 1 p.m. bladder pressure reading, so that the 
compartment syndrome could be surgically decompressed before it caused damages to Mr. 
Habegger’s internal organs.  (See TAC, ¶ 80, 82,  92(1), 92 (2), 95, 96, 97; Hands Decl., ¶ 11, 
12, 13, 14, 16, 20, 21, 22, 25.)   

 
The key defenses on the merits are that the moving defendants are only hospitalists; 

abdominal compartment syndrome was a relatively rare condition only newly understood in 
2017; the management of this condition would be the responsibility of the consulting 
specialists; Mr. Habegger’s pertinent medical conditions were being managed in the ICU by 
intensivists, gastroenterologists, and nephrologists (kidney doctors) and the moving 
defendants deferred to those specialists; it is not clear Mr. Habegger ever had abdominal 
compartment syndrome or needed surgical decompression as opposed to relief by slower, 
more conservative measures; and plaintiffs cannot prove defendants’ conduct caused any 
damages. 

 
To determine whether plaintiffs have raised a triable issue concerning these defenses, 

the court reviews the disputed and undisputed material facts.   
 
Mr. Habegger entered the Emergency Department at John Muir Medical Center on 

October 19, 2017 at 4:28 p.m., following his outpatient upper endoscopy procedure at a 
different facility earlier in the day. (UMF 1.)  He was evaluated by a gastroenterologist, Dr. 
Messian, at 7:52 p.m., who noted that the findings were suspicious for acute pancreatitis.  
“Dr. Messian suggested supportive therapy (fluid resuscitation, bowel rest and pain 
management) by Hospitalist service, observation for deterioration including pulmonary, 
cardiac, or renal [kidney] failure or signs of hemorrhagic pancreatitis.”  (UMF 3.)   
 
 Apparently, Mr. Habegger was transferred directly from the Emergency Department to 
the ICU in the early morning hours on October 20, 2017.  (UMF 5.)  He was evaluated by Dr. 
Berjis, an “intensivist” (apparently a medical doctor who possesses special training and 
experience in treating critically ill patients and thus presumably one who sees patients in the 



 

 

ICU.)   
 

Dr. Berjis wrote a note regarding his or her visit with Mr. Habegger at 1:46 a.m. on 
October 20, 2017, which Dr. Berjis signed at 3:17 a.m.  (JM records, p. 1265-1271.)  Dr. 
Berjis noted that Mr. Habegger’s abdomen was “quite tense and tender,” that Mr. Habegger 
was “[c]ertainly at risk for intra-abdominal compartment syndrome,” and, in conclusion, that 
his “[c]ondition is quite critical. Will need to monitor him closely as he is at risk to develop 
worsening multiorgan system failure including respiratory failure.”    (Id., p. 1266.).  (It is 
unclear whether the last sentence means that Mr. Habegger already had some multiorgan 
failure that could worsen, or was at risk of developing multiorgan failure that would worsen 
over time.)   
 
 The crux of plaintiffs’ case throughout has been that subsequent doctors did not see, 
or they ignored, Dr. Berjis’ recommendation or plan to “3.  Monitor . . . renal function closely – 
place intra-abdominal monitoring device” and that, as a result, Mr. Habegger developed all 
the problems that Dr. Berjis predicted he might. Plaintiffs claim these subsequent doctors 
over the next 36 hours failed to recognize a developing abdominal compartment syndrome, 
failed to do anything to forestall or release it, and failed to summon anyone who would. 
 
 Following Dr. Berjis’ interaction with him at 1:46 a.m. on October 20, 2017, Mr. 
Habegger was seen that day by another intensivist, Dr. Maa, at 8:34 a.m. (UMF 6) and by 
one of the moving defendant hospitalists, Dr. Huynh, at 3:40 pm. (UMF 7); Dr. Maa calibrated 
the orders regarding fluid hydration at 5:27 p.m. (UMF 8); and another intensivist, Dr. Nguyen, 
modified those orders again at 11:33 p.m. (UMF 9) after noting at 11:22 p.m. that Mr. 
Habegger’s creatinine was increasing, his urine output was low, and his urine was brown.  
(UMF 14.)  By inference, all these are signs of kidney distress or damage.  (See Barnett 
Decl., ¶ 10, 11, 14.)   
 

On October 21, 2017, Mr. Habegger was seen by the other moving defendant 
hospitalist, Dr. Alibeigi, at 9:17 a.m; and by a nephrologist (kidney doctor), Dr. Chiu at 10:37 
a.m. (UMF 17.)    

 
Dr. Chiu’s note of her visit says that Mr. Habegger might need kidney dialysis if his 

condition continued to deteriorate.  Her plan included checking his bladder pressure.  (UMF 
17.)  The first record of a bladder pressure reading is at 1:00 p.m.  The reading was 21.  (See 
p. 1435.)   

 
A reading over 20 may be indicative of abdominal compartment syndrome.  

 However, the parties disagree whether that diagnosis or a request for a surgical consultation 
regarding that possible diagnosis is required by the standard of care only if there are “serial,” 
i.e., repeated, readings over 20.  (See Davidson Decl., ¶ 25; Hands Decl., ¶ 6, 9, 21; Barnett 
Decl., ¶ 12-14.)   
 

Dr. Chiu added an addendum to her note at 10:37 a.m. on October 21, 2017 stating 
that “bladder pressure is elevated at 21.  I discussed with hospitalist [i.e., Dr. Alibeigi] to 
obtain surg evaluation Because he [Mr. Habegger] has abd compartment syndrome.”  (P. 
1280; UMF 23.)  While the precise time that Dr. Chiu saw the bladder pressure reading of 21, 
made the diagnosis, and discussed the surgical consultation with Dr. Alibeigi is not noted, 
plaintiffs are entitled to the reasonable inference that all this occurred at or within an hour or 
two after 1 p.m. that day. 



 

 

 
In support of their defense that the diagnosis and the surgical consultation were not 

required by the standard of care, defendants note that, while still elevated, all subsequent 
bladder pressure readings on October 21, 2017 were less than 21.  Those readings and times 
were:  16 at 3:00 p.m. (p. 1434); 16 at 8:00 p.m. (p. 1433); and 17 at 11:00 p.m.  (P. 1432.)   

 
The Hands Declaration submitted by plaintiffs suggests that some of these decreases 

may have occurred after Mr. Habegger was intubated on October 21, 2017, and that the 
intubation relieved some of the intra-abdominal pressure.  (Hands Decl., ¶ 29.)  The 
intubation occurred at 5:27 p.m.  (UMF 20.)  The declaration of defendants’ expert, Dr. 
Davidson, states that she knows of no reason why the pressure would have gone down by 3 
p.m.  (Davidson Decl., ¶ 10.3.)  Dr. Alibeigi’s note at 3:30 p.m. says the reading of 21 may 
have been falsely elevated (UMF 19), but neither in his note nor in any declaration or 
testimony has he stated that upon seeing the reading of 16 at 3 p.m. he made a conscious 
decision not to obtain the surgical consultation that Dr. Chiu had discussed with him.  Dr. 
Davidson says that Dr. Alibeigi would defer to the specialists concerning such decisions, but 
gives no explanation why Dr. Alibeigi did not defer to Dr. Chiu’s recommendation for the 
surgical consultation.  (Davidson Decl., ¶ 22, 24, 25.)   

 
Discussion 
 
While this is a close case, in the end it appears to the court that defendants are asking 

it to resolve a factual dispute rather than to determine whether one exists, to rule that 
plaintiffs’ experts are wrong rather than merely that they are offering unqualified or 
unsupported opinions.  The court concludes the discussion above, and the record as a whole, 
establishes that there are various disputed material facts that require denial of summary 
judgment.  These issues include whether Dean Habegger had an abdominal compartment 
syndrome by 1 p.m. on October 21, 2017, a surgical consultation should have been obtained 
then to comply with the standard of care, the moving defendants were the ones responsible to 
call the surgeon, a surgeon would have operated if consulted, and the operation would have 
prevented some of Mr. Habegger’s damages. 
 

As noted above, defendants argue that the standard of care requires consideration of 
abdominal compartment syndrome and consultation with a surgeon only if there are serial 
readings of a bladder pressure over 20, and that a single reading over 21 in conjunction with 
other signs and symptoms, such as a tense abdomen and signs of organ failure, is not 
enough.  They argue that in the absence of serial readings the diagnosis cannot or need not 
be made and thus that it is not a breach of the standard of care not to request a surgical 
consultation.  Further, because there were no repeated readings over 21 on October 21, 
2017, major portions of the declarations of both of plaintiffs’ experts are inadmissible. 
 

However, the record supports an inference that abdominal compartment syndrome is 
an emergency medical condition that requires prompt surgical intervention or there will be 
internal damage within a relatively short time – hours rather than days.   

 
Here, Dr. Berjis said at 1:46 a.m. on October 20, 2017 that Mr. Habegger was at risk 

for abdominal compartment syndrome, and gave an order at 3:03 a.m. for “IAP [Intra-
Abdominal Pressure?] Placement.”  The first bladder pressure reading was recorded 34 hours 
later, on October 21, 2017, at 1 p.m.  Plaintiffs’ claims against Drs. Huynh and Alibeigi include 
that, deferring to the specialists, such as Dr. Berjis, they should have obtained intra-



 

 

abdominal and/or bladder pressure readings earlier than this and that, impliedly, serial 
readings over 20 are unavailable because they failed to do so. Further, Dr. Hands states that 
surgical consultation and surgery were indicated here not just by the single bladder pressure 
reading of 21.  (Hands Decl., 21.)  While defendants raise objections to the declarations of 
both of plaintiffs’ experts, the court concludes these declarations, filed by the nonmoving party 
are adequate.  (See Powell v. Kleinman (2007) 151 Cal.App.4th 112, 125-126.) 
 

Also, plaintiffs have more to support the need for surgical consultation and surgery 
than just the one reading and Dr. Hands’ opinion.  They have evidence and reasonable 
inferences that Dr. Chiu made the diagnosis (i.e., her statement to “obtain surg evaluation 
Because he has abd compartment syndrome”); and that she did so based upon the 
information she had from her examination, the existing medical records, and the single 
bladder pressure reading of 21 at 1 p.m.  (P. 1280.)   

 
It is also logical that if intra-abdominal or bladder pressure monitoring that should be 

done is not done, the diagnosis of this emergency surgical condition may have to be made 
based on a single reading and clinical signs, such as a tense compartment along with tissue 
or organ damage, or it will be too late.  The serial readings that would have registered over 20 
may not exist precisely because of the defendant’s alleged negligence in not obtaining earlier 
readings.  Here, that is what plaintiffs assert.  They assert that Dr. Alibeigi is negligent for not 
deferring to Dr. Berjis and seeing to it that IAP Placement occurred and pressure readings 
were taken before the one that Dr. Chiu apparently ordered at 10:37 a.m. on October 21, 
2017.  (The parties have not alerted the court to the actual order that caused the first bladder 
pressure reading to be recorded at 1:00 p.m. on October 21, 2017, but before that a line does 
not appear in the nursing flow sheets under the heading “Vitals” for recording bladder 
pressure, so the inference is that Dr. Chiu issued the order after she wrote her note, just as 
Dr. Berjis wrote various orders after writing his or her note the day before.  (See p. 1435.)   
 

Defendants’ fallback argument is that abdominal compartment syndrome is rare and 
requires specialists to recognize it, so diagnosing it and obtaining a surgical consultation is 
someone else’s responsibility.  They say they defer to the specialists.  But this is where their 
failure to define what a hospitalist is and who calls a surgeon when a consulting specialist 
recommends that one be consulted constitutes either a failure to meet their initial burden or 
discloses a triable issue of fact.  Dr. Davidson says the defendants defer to the specialists.  
(Davidson Decl, ¶ 22, 24, 25.)  She does not say they defer to the specialists except as to 
whether to obtain a surgical consultation.  Dr. Chiu told Dr. Alibeigi on October 21, 2017 
(likely after the pressure reading of 21 at 1:00 p.m.) that a surgical consultation should be 
obtained, but neither Dr. Davidson nor Dr. Alibeigi say why he did not request one.  
Defendants’ attorney-drafted objections state that nothing prevented Dr. Chiu from calling a 
surgeon herself.  But that is argument rather than evidence and still does not answer whether 
it was Dr. Alibeigi’s duty to call one according to the standard of care in his role as the 
hospitalist even if Dr. Chiu could have made that call herself. 

 
The TAC specifically alleges defendants were liable for failing to obtain a surgical 

consultation.  (79, 82, 95.)  Plaintiffs’ experts say defendants were obligated to obtain one.  
(See Hands Decl., ¶ 22; Barnett Decl., ¶ 15, 16 .)  Dr. Davidson says they were not required 
to obtain one because the conditions for obtaining one did not exist, not, if those conditions 
did exist, that making that telephone call was not their responsibility. Dr. Davidson does not 
explain whether “deferring to the specialists” means carrying out a specialist’s 
recommendation to obtain a surgical consultation by telephoning the surgeon or leaving it to 



 

 

the specialist to telephone the surgeon.  
 

That Dr. Messian said in the late afternoon on October 23, 2017 that he did not think 
surgery was necessary then does not prove it was unnecessary on October 21, 2017.  As 
noted above, it is a reasonable inference from all the evidence in this case that an abdominal 
compartment syndrome is an emergency medical condition, and that it can cause significant 
damage inside the body if it is not released within hours or a day.  A release of pressure by 
slower, more conservative measures over several days may remove the need for surgery, but 
by then the damage may already have been done.  Further, the need and reasons for surgery 
can fluctuate over time.  Dr. Messian himself later decided on October 28, 2017 that a 
surgical consultation was necessary, albeit for a different condition then.  (See JM Records, 
p. 241.)   

 
Nor are Dr. Davidson’s comments about treating acute pancreatitis conservatively 

rather than surgically conclusive.  Mr. Habegger is not claiming he needed a surgery on 
October 21, 2017 to cure acute pancreatitis.  He is claiming he needed a surgery on October 
21, 2017 to relieve the compartment syndrome that Dr. Chiu states he had.   

 
In conclusion, that this question – who calls the surgeon ? – remains unanswered is 

fatal to the motion.   
 
Rulings on Evidentiary Objections 
 
The court rules on only those objections that it deems material to its disposition of the 

motion. 
 
Objections by Dr. Alibeigi filed 5/13/22 
 
The court will not permit Dr. Alibeigi to assert objections filed by a different defendant 

on that defendant’s separately filed and earlier decided motion for summary judgment, and 
will not rule on such objections. 

 
The court overrules Dr. Alibeigi’s general objection that Dr. Barnett’s opinions lack 

foundation to the extent that he relied on some unspecified timeline.  The court does not see 
that Dr. Alibeigi relied on such a timeline, to what extent his opinions were based on it, or that 
any facts recited in it are not supported by the medical records before the court. 

 
Further, while Dr. Hand’s declaration states that he reviewed “the timeline of Dean 

Habegger’s stay at John Muir Medical Center,” this does not necessarily mean he was 
referring to anything other than the dates and times mentioned in the medical records.  In any 
event, the main purpose of Dr. Hand’s declaration is to describe abdominal compartment 
syndrome, to describe the role of a surgeon in treating it, and to address the issue of 
causation.  The court will address objections to specific portions of Dr. Hand’s declaration as 
they are raised. 

 
1 – Overruled.  This objection essentially seeks to disqualify Dr. Barnett from offering any 
opinion on the standard of care of a hospitalist in a case like this because Dr. Barnett is an 
emergency room doctor and his declaration does not make clear that he is “even aware of the 
role of hospitalist in an ICU setting with intensivists” and he “demonstrates no understanding 
or familiarity with what the specific role or responsibility of a hospitalist was in this John Muir 



 

 

hospital.”  Plaintiffs in medical malpractice cases are given certain leeway.  The credentials of 
the experts they hire do not always have to exactly match those of the health care providers 
that the experts are criticizing.  (See Mann v. Cracchiolo (1985) 38 Cal.3d 18, 35, 37-39, 
overruled on other grounds by Perry v. Bakewell Hawthorne, LLC (2017) 2 Cal.5th 536, 543 
and cases cited therein (surgeon ruled competent to render opinions on standard of care of 
internist and radiologist); Miller v. Silver (1986) 181 Cal.App.3d 652, 660-661 (psychiatrist 
permitted to testify that plastic surgeon breached the standard of care by failing to provide 
prophylactic antibiotics before the surgery).)  Defendant’s own cases confirm this.  (Avivi v. 
Centro Medico Urgente Medical Center (2008) 159 Cal.App.4th 463, 465 (Israeli doctor 
permitted to testify regarding care provided by doctor in California.)  Defendants’ expert, Dr. 
Davidson, does not state that she is aware either of how hospitalists interact with other 
physicians at John Muir Medical Center in particular.  Further, this paragraph of the 
declaration offers no opinions regarding what Drs. Berjis or Huynh thought. 
 
2 – Sustained only in part, as stated below.  Defendants apparently object to the entirety of 
paragraph 9 of Dr. Barnett’s declaration, even though not all of it is objectionable.  Objections 
are required to be stated with specificity.  (People v. Harris (1978) 85 Cal.App.3d 954, 957.)  
On this ground, the court could deny this objection in its entirety.  However, the court will rule 
as follows:  Sustained as to the following words on lines 24-26: “in an effort to” through 
“compartment syndrome represents” as purporting to reflect the thoughts of Dr. Berjis, but 
overruled as used to establish the point that an abdominal compartment syndrome represents 
a potential surgical emergency.  Overruled as to the rest.  Dr. Berjis’ note states, “Monitor the 
urine output and renal function closely – place intra-abdominal pressure monitoring device.”  
If plaintiffs’ experts do not know with certainty whether this recommendation included 
monitoring bladder pressure because Dr. Berjis’ deposition has not been taken, neither do 
defendants’.  Dr. Berjis did order “IAP Placement,” and the issue as to this Order is the same.  
Absent testimony by Dr. Davidson that it could not include bladder pressure monitoring, the 
trier of fact can infer that it does.  Further, there is some foundation that Mr. Habegger had 
abdominal compartment syndrome.  Dr, Chiu’s Addendum on October 21, 2017 says he had 
it. 
 
3 – Defendant implies paragraph 10 of Dr. Barnett’s declaration is based on deposition 
testimony of Dr. Chiu that Dr. Barnett did not review.  The court is not aware that either party 
has submitted deposition from Dr. Chiu in connection with this motion, so it cannot verify that 
any of this paragraph tracks deposition testimony rather than the medical records or 
inferences supported by the medical records.  Sustained as to the second sentence, although 
it is true, based on the records that defendants have filed, that there is no line for bladder 
pressure readings in the nursing flow sheets before 11 a.m. on October 21, 2017, 
approximately 34 hours after Dr. Berjis saw Mr. Habegger at 1:34 a.m. on October 20, 2017.  
(Compare the top and bottom halves of page 1435; a line for “bladder pressure” appears in 
the “Vitals” section after “Cardiac Rhythm” on page 1435 beginning at 11 a.m., but not 
earlier.)  The first sentence is true or seems inferable from Dr. Chiu’s notes on October 21, 
2017. 
 
4 – Overruled.  Dr. Chiu’s Addendum on October 21, 2017 states, “I discussed with hospitalist 
to obtain surg evaluation Because he has abd compartment syndrome.”   
 
5 – Sustained as to the last sentence (p. 5, lines 8-12.)  Overruled as to the rest.   
 



 

 

6 – Overruled.  Dr. Chiu’s Addendum states she discussed the surgical consultation with the 
hospitalist, which was Dr. Alibeigi on October 21, 2017.  Dr. Alibeigi has not submitted a 
declaration stating that this recommendation was changed by Dr. Chiu or overruled by Dr. 
Alibeigi or anyone else. 
 
7 – Overruled.  Dr. Barnett is criticizing what Dr. Alibeigi did or did not do.  He is not offering 
opinions regarding what she was thinking. 
 
8 – Not material to the court’s disposition of the motion. 
 
9 – Overruled. 
 
10 – Overruled. 
 
11 – Overruled. 
 
12 – Overruled.  The court reads paragraph 6 as a general statement and paragraph 9 as a 
more specific statement. 
 
13 – Overruled. 
 
14 – Overruled.  This goes to weight, not admissibility. 
 
15 – Overruled. 
 
16 – Overruled.  Dr. Berjis’ note, which Dr. Hands discusses in the surrounding paragraphs 
states, “Abdominal exam is quite tense and tender.”   
 
17 – Overruled.  Plaintiffs are entitled to an inference that the order discussed by the nurses 
at 2:20 a.m. on October 20, 2017 or the order for “IAP Placement” at 3:03 a.m. on October 
20, 2017 was, or included, an order to monitor bladder pressure.  It is apparently undisputed 
that bladder pressure was not checked, or at least that no bladder pressure figure was 
recorded, until 1:00 p.m. on October 21, 2017.  Without citation to a doctor’s order thereafter, 
defendants have submitted medical records showing a recordation of bladder pressure values 
approximately every two to three hours starting about 1 pm on October 21, 2017, with an 
unexplained delay of five hours between the readings at 3 p.m. and 8 p.m. (See page 1435.)  
Defendants assert facts in support of their objection that are not supported by a citation to the 
medical record or a paragraph in Dr. Davidson’s declaration.  The court cannot accept them 
to show that paragraph 12 of Dr. Hand’s declaration is wrong or objectionable. 
 
18 – Overruled.  See No. 17. 
 
19 – Overruled as to both sentences in paragraph 14 of the declaration, with the second 
being the most clearly proper. 
 
20 – Overruled.  Serial measurements were obtained.  The only question is when they should 
have started.   
 
21 – Overruled. 
 



 

 

22 – Sustained as vague and unintelligible. 
 
23 – Sustained as to the second sentence; overruled as to the first. 
 
24 – Sustained. 
 
25 – Overruled as to the first sentence.  Sustained as to the rest. 
 
26 – Overruled.  
 
27 – Overruled as to the first sentence of paragraph 23 of the declaration.  Sustained as to 
the last sentence.  Sustained as to the sentences in between except as to the delay in 
measuring intra-abdominal pressure and obtaining surgical consultation.  In particular, 
inadequate foundation has been laid and insufficient reasoned explanation has been given as 
to the opinions regarding lactic acid levels and “the late transfer to the ICU.” 
 
28 – Overruled.  As to use of the word “likely,” other parts of the declaration, including 
paragraph 25, which flatly states that surgery “would have prevented [Mr. Habegger’s] multi-
organ failure,” are sufficient to permit the trier of fact to infer reasonable medical probability.  
(See Fireman's Fund Indem. Co. v. Industrial Acci. Com. (1994) 93 Cal.App.2d 244, 246 
(“expert evidence of a medical possibility taken with other evidence of a nonexpert character 
may be sufficient to support an inference of medical probability”); Hagy v. Allied Chemical & 
Dye Corp. (1953) 122 Cal.App.2d 361, 374-375.) 
 
29 – Overruled. 
 
30 – Overruled. 
 
31 – Sustained. 
 
32 – Sustained. 
 
33 – Sustained as to “In other words.” 
 
34 – Overruled. 
 
35 – Overruled. 
 
36 – Sustained as to “overruling.”  That is read instead as “her failure to follow.”   
 
37 – Sustained because it is not an expert’s place or within his or her expertise to recommend 
to a court whether to grant or deny a motion for summary judgment. 
 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC18-01957 
CASE NAME:  DEAN HABEGGER VS DR. HENRY KUNG 
 HEARING ON SUMMARY MOTION  JUDGMENT+0013+ 
*TENTATIVE RULING:* 
 



 

 

 
See line 2. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC18-01957 
CASE NAME:  DEAN HABEGGER VS DR. HENRY KUNG 
 HEARING ON SUMMARY MOTION  JUDGMENT+0024+ 
*TENTATIVE RULING:* 
 
See line 2. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC18-02291 
CASE NAME:  MORAN VS ROUND HILLS COUNTRY CLUB, ET AL. 
 *HEARING ON MOTION IN RE:  ORDER BIFURCATING TRIAL OF THE AMOUNT OF ANY PUNITIVE 
DAMAGES AWARD 
*TENTATIVE RULING:* 
 
Unopposed motion to bifurcate plaintiff’s claim for punitive damages at trial is granted. The 
court will sign the order provided. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-01747 
CASE NAME:  SOFI LENDING VS DHILLON 
 HEARING ON SUMMARY MOTION  JUDGMENT OR IN THE ALT, SUMMARY ADJUDICATION+0001+ 
*TENTATIVE RULING:* 
 
Plaintiff has failed to file and serve an amended notice of hearing on its motion for summary 

judgment, notwithstanding a reminder by the Court at the case management conference on 

March 29, 2022 to do so. The motion is denied, without prejudice. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-02447 
CASE NAME:  DOE VS CALIFORNIA BURRITO #11, INC ET AL 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Attorneys’ motion to be relieved as defense counsel is granted. The court will sign the order 
provided. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-00071 
CASE NAME:  TCF EQUIPMENT VS KHURRAM SHAH 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Motion withdrawn by moving party. 



 

 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-00615 
CASE NAME:  MENJIVAR VS FONSECA 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL FILED BY PLAINTIFF 
*TENTATIVE RULING:* 
 
Attorney’s motion to be relieved as plaintiff’s counsel is granted. The court will sign the order 
provided. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02411 
CASE NAME:  WELLS FARGO VS PROFESSIONAL CONVERGANCE, ET AL. 
 *HEARING ON MOTION IN RE:  TO SET ASIDE DEFAULT & DEFAULT JUDGMENT, MEMO OF POINTS 
& AUTHORITIES 
*TENTATIVE RULING:* 
 
Motion to set aside the default/default judgment is denied without prejudice. Defendants failed 
to file a proof service demonstrating that they served the motion, including the hearing date 
and time, on plaintiff’s counsel.  
 

 

  

    

11. 9:01 AM CASE NUMBER:  MSC22-00065 
CASE NAME:  KHALID VS. HOMEOWNERS FIRST, LLC 
 HEARING ON ORDER TO SHOW CAUSE IN RE:  WHY PRELIMINARY INJUNCTION SHOULD NOT 
ISSUE+ENJOINING DEFT AND THEIR AGENTS FROM PROCEEDING+ 
*TENTATIVE RULING:* 
 
Vacated-case dismissed. 
 

 

  

 

 

AD 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

12. 9:00 AM CASE NUMBER:  MSC18-01957 
CASE NAME:  HABEGGAR VS KUNG 
 HEARING ON MSJ BY JOHN MUIR HEALTH 
*TENTATIVE RULING:* 

ADD ON 



 

 

 
The motion for summary judgment filed by defendant John Muir Health as to plaintiffs’ 

Third Amended Complaint (“TAC”) is denied.  In its discretion, the court considers the 
supplemental papers filed by plaintiffs on May 9, 2022.  Based on those papers and those 
previously filed, a factual issue exists whether John Muir’s nurses breached the standard of 
care sometime after 1:46 a.m. on October 20, 2017.  (Disputed Material Fact Nos. 13-15; 
Plaintiffs’ Additional Fact Nos. 4-13; JM’s Ex. H (court’s volume 9), JM records, p. 1265-1271; 
Exs. C2 and C3 to Enyinwa Decl. filed 4/27/22.)   

 
 Further, John Muir has failed to meet its initial burden to establish that a breach of the 
standard of care by its nurses did not cause plaintiffs any damages.  Causation in a medical 
malpractice case must be established to a reasonable medical probability.  (Bromme v. Pavitt 
(1992) 5 Cal.App.4th 1487, 1498-1499.)  The only evidence that John Muir submits on 
causation is the declaration of a nurse.  However, the declaration does not establish that the 
nurse is qualified to opine on medical probabilities.  (See Colwell v. Holy Family Hosp. (2001) 
104 Wn.App. 606; Long v. Methodist Hosp. of Indiana, Inc. (Ind.App. 1998) 699 N.E.2d 1164, 
1169.)  It does not establish that a nurse is qualified to render an opinion regarding what a 
doctor would have done had the nurse taken different action or how the patient’s condition 
would have changed.  The declaration establishes that, as opposed to those of doctors, 
nurses’ basic functions are limited:  they carry out doctor’s orders, administer treatments, 
observe patients, and report significant changes in condition to doctors, so the doctors can 
update their diagnoses and treatment plans. (See Kelly Decl. ¶ 15, 16.)  
 
 In addition, if John Muir’s nursing expert is entitled to offer an opinion on causation, 
then plaintiffs have raised a factual issue as to causation through the declaration of their own 
nursing expert.  (See Kukulj Decl., ¶ 10-32 (except for those statements as to which John 
Muir’s objections have been sustained); Supplemental Kukulj Decl. filed 5/9/22, ¶ 4-6. ) 
 
Rulings on John Muir’s Evidentiary Objections filed 5/6/22 
 
The court rules on only those objections that it deems material to its disposition of the motion.  
(See CCP § 437c (q).) 
 
1 – Overruled. 
2 – Overruled, with the “timeline” construed to mean the dates and times mentioned in the 
medical records from John Muir filed by either party. 
3 – Sustained as to the words “discussed the treatment plan with the nurses and” in 
paragraph 16.  Lacks foundation.  Sustained as to “communicated to” in paragraph 17, but 
read instead as “received by.”  (See Pltf’s Ex. C2 and ¶ 5 of Supplemental Kukulj Decl., which 
correctly quotes the emergency department nurse’s note.) 
4 – Overruled.  Nurse Kukulj states, “The next order . . . to monitor intra-abdominal pressure 
[was at 3:03 a.m.]  This is abbreviated in the record as ‘IAP Placement.’” The court has 
concluded this statement can go to the jury.  (See Powell  v. Kleinman  (2007)  151 
Cal.App.4th  112, 125-126 (concluding that declaration of non-moving party’s expert in 
medical malpractice case is entitled to all favorable inferences and need not necessarily be 
as detailed as declaration of moving party’s expert.)  They will be the ones to decide whether 
the order for “IAP Placement” is, in fact, an order to monitor intra-abdominal pressure, based 
upon all the evidence, including, presumably, vigorous cross-examination.  
6 – Overruled. 
7 – Overruled.  As to the statements about the NIH and the “Gold Standard”, overruled for 



 

 

purposes of this motion because it is not clear whether the nurse is offering her own opinion 
based on reliable texts or is using her declaration as a vehicle to read another expert’s 
opinion to the court.  (Mann v. Cracchiolo (1985) 38 Cal.3d 18, 37, overruled in part in Perry 
v. Bakewell Hawthorne (2017) LLC, 2 Cal.5th 536, 543;  People v. Gardeley (1996) 14 
Cal.4th 605, 618-619.)  
8 – Overruled. 
9 – Overruled. 
10 – Overruled. 
11 – Sustained as to page 8, lines 16-23.  Overruled as to the last sentence if the opinion of 
John Muir’s nurse satisfies John Muir’s initial burden on that issue.  Read in its totality, this 
declaration contains sufficient facts that the trier of fact could conclude that breaches in the 
nursing standard of care caused plaintiffs some damages.  (See Fireman's Fund Indem. Co. 
v. Industrial Acci. Com. (1994) 93 Cal.App.2d 244, 246 (“expert evidence of a medical 
possibility taken with other evidence of a nonexpert character may be sufficient to support an 
inference of medical probability”); Hagy v. Allied Chemical & Dye Corp. (1953) 122 
Cal.App.2d 361, 374-375.) 
 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC19-02171 
CASE NAME:  JIMENEZ C 99 CENTS ONLY STORES 
 *HEARING ON MSJ BY 99 CENTS STORES 
*TENTATIVE RULING:* 
 
Before the Court is Defendant 99 Cents Only Stores, LLC’s Motion for Summary Judgment 

(“MSJ”). The MSJ relates to the Complaint filed by Jeannette Jimenez, which alleges claims 

for negligence and premises liability.  

For the following reasons, the MSJ is denied. 

Procedural Issues 

Plaintiff’s opposition to Defendant’s MSJ was required to filed and served on April 14, 2022. 

(California Code of Civil Procedure (“CCP”) §437c(a)(2).) Plaintiff filed its opposition papers, 

but apparently had an issue serving them on Defendant at that time. It appears they were not 

served until April 20, 2022 – after Defendant sent a notice of non-opposition to Plaintiff.  

As the papers were filed, the Court continued the hearing date to allow Defendant time to 

prepare and file a reply.  The Court’s order stated that the Reply was due by May 4, 2022. 

Defendant did not file its reply papers until May 9, 2022 – five days after ordered.  

The Court reminds the Parties that they need to review and follow all rules regarding proper 

filing and service procedures. Failing to do so may result in the Court disregarding untimely 

papers.  

Standard for Summary Judgment 

In accordance with Code of Civil Procedure (“CCP”) §437c, a party may move for summary 
judgment if it contends that the action has no merit or that there is no defense to the action. 
(CCP §437c(a)(1).) 



 

 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ when filed by a defendant. Section 437c(o)(1) provides, in 
relevant part: 

A cause of action has no merit if … [o]ne or more of the elements of the cause of 
action cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to that cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that a 
triable issue of one or more material facts exists as to the cause of action or a defense 
thereto. The plaintiff or cross-complainant shall not rely upon the mere allegations or 
denials of its pleadings to show that a triable issue of material fact exists but, instead, 
shall set forth the specific facts showing that a triable issue of material fact exists as to 
that cause of action or a defense thereto.  

“The purpose of the law of summary judgment is to provide courts with a mechanism to cut 
through the parties’ pleadings in order to determine whether, despite their allegations, trial is 
in fact necessary to resolve their dispute.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 
826, 843.) “[F]rom commencement to conclusion, the party moving for summary judgment 
bears the burden of persuasion that there is no triable issue of material fact and that he is 
entitled to judgment as a matter of law.” (Id. at 850.) Only if the moving party successfully 
meets this burden does the burden shift to the opposing party to make its own prima facie 
showing of the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of 
America (1976) 15 Cal.3d 866, 873.)  

Negligence / Premises Liability 

“The elements of a negligence claim and a premises liability claim are the same: a legal duty 

of care, breach of that duty, and proximate cause resulting in injury.” (Kesner v. Superior 

Court (2016) 1 Cal.5th 1132, 1158.) The California Supreme Court in Ortega v. Kmart Corp. 

(2001) 26 Cal.4th 1200 ("Ortega") stated the rule in California that "a store owner is not an 

insurer of the safety of its patrons." (Id. at 1205.) Nevertheless, the store owner owes 

customers "a duty to exercise reasonable care in keeping the premises reasonably safe." (Id.) 

“Because the owner is not the insurer of the visitor’s personal safety, the owner’s actual or 

constructive knowledge of the dangerous condition is a key to establishing its liability.” (Id. at 

1206, internal citation omitted.) “Although the owner’s lack of knowledge is not a defense, ‘[t]o 

impose liability for injuries suffered by an invitee due to [a] defective condition of the 

premises, the owner or occupier ‘must have either actual or constructive knowledge of the 

dangerous condition or have been able by the exercise of ordinary care to discover the 

condition, which if known to him, he should realize as involving an unreasonable risk to 

invitees on his premises…’” (Ibid., quoting Girvetz v. Boys’ Market, Inc. (1949) 91 Cal.App.2d 

827, 829.) 

“The plaintiff need not show actual knowledge where evidence suggests that the dangerous 

condition was present for a sufficient period of time to charge the owner with constructive 

knowledge of its existence.” (Ibid.) “Knowledge may be shown by circumstantial evidence 



 

 

‘which is nothing more than one or more inferences which may be said to arise from a series 

of proven facts.’” (Ibid., quoting Hatfield v. Levy Bros. (1941) 18 Cal.2d 798, 805.)  

“Whether a dangerous condition has existed long enough for a reasonably prudent person to 

have discovered it is a question of fact for the jury, and the cases do not impose exact time 

limitations.” (Ortega, 46 Cal.4th at 1207.) “Each accident must be viewed in light of its own 

unique circumstances.” (Ibid.)  

Analysis 

Undisputed Facts 

The parties do not dispute a number of material facts. Plaintiff was shopping at Defendant’s 

store located at 2515 Somersville Road, in Antioch, California (the “Store”) on August 13, 

2018. (Defendant’s Undisputed Material Fact (“UMF”) 1.) While shopping in the store, Plaintiff 

alleges that she slipped on a pool of water in aisle 9 of the store. (UMF 2.) This occurred at 

approximately 2:05 p.m. (UMF 1.) Plaintiff fell in aisle 9 in the vicinity of a shopping cart with a 

bag of ice in it. (UMF 20.) The incident did not occur near the ice machine. (UMF 2.) Plaintiff 

did not know what caused her fall. (UMF 19.)  

Prior to the incident, Defendant’s employee Guy Brown performed a walk-through of the 

store, which included aisle 9. (Plaintiff’s Undisputed Material Fact (“PUMF”) 9.) The walk-

through was completed at 1:50 p.m. (Hourly Safety Inspection Report (“HSIR”)) When the 

walk-through occurred, there was no cart in aisle 9. (Brown Depo. at 8:24-9:4.)   

Notice of Dangerous Condition 

There are no allegations the Defendant had actual knowledge of the dangerous condition. 

Accordingly, the parties focus their arguments on the issue of constructive knowledge. It is 

undisputed that the incident occurred at approximately 2:05 p.m. The main points of 

contention between the parties are: (1) at what time prior to the incident was aisle 9 last 

inspected, and (2) does that interval establish as a matter of law that Defendant did not 

breach its duty to Plaintiff.  

Defendant maintains that “the shopping cart causing the spill was not present in the aisle at 

1:50 p.m. (15 minutes prior to the fall).” (MSJ at 5:5-6, citing UMF 3.) Thus, Defendant 

argues, “the undisputed evidence establishes that the water was on the floor for not more 

than fifteen minutes.” (MSJ at 5:20-21.) Defendant contends that given this short interval of 

time, the Court should find as a matter of law that it did not breach its duty to Plaintiff.  

Although it is true that the Hourly Safety Inspection Report and testimony of Mr. Brown 

indicate that the hourly inspection of the Store was completed at 1:50 p.m., as Plaintiff points 

out, there is no evidence showing when Mr. Brown inspected aisle 9 in particular. 

Accordingly, Plaintiff argues the cart with the ice, and therefore the water leaking on the floor, 

could have been in aisle 9 as long as one hour and fifteen minutes before the incident. (Opp. 

at 9:2-6.)  

In addition, Plaintiff points out that Defendant did not have a system for aisle-by-aisle 

inspection checklists, which would have established when aisle 9 specifically was inspected. 



 

 

(PUMF 5.) Nor did Defendant make any attempt to save video footage from the date of the 

incident, which could have shown exactly what happened and when. (PUMF 5.)  

Defendant cites a number of federal and unpublished California cases wherein courts have 

allowed summary judgment when the time between inspection and an accident was shown to 

be between five and a half minutes and thirty minutes. (MSJ at 6:1-17.) Even if citable as 

precedent, these cases are distinguishable and inapplicable since, as discussed above, none 

present a situation where the dangerous condition could have existed for up to an hour and 

fifteen minutes.  

The one published California opinion cited by Defendant (Braganza v. Albertson’s LLC (2021) 

67 Cal.App.5th 144) is distinguishable. In Braganza, the court noted that the “uncontroverted 

evidence” was that one of Albertson’s employees had cleaned the floor area where plaintiff 

fell only 22 to 32 minutes before plaintiff fell. (Id. at 151.) As noted above, Defendant’s claim 

that the aisle was inspected 15 minutes prior is contested. Plaintiff’s reading of the evidence 

shows that it could have occurred as long as an hour and 15 minutes before the incident.  

There are a number of cases wherein a defendant has been found liable for a plaintiff’s 

injuries related to a failure to inspect within 15-20 minutes of the accident. As the California 

Supreme Court discussed in Bridgman v. Safeway Stores, Inc. (1960) 53 Cal.2d 443, courts 

have held that “evidence that an inspection had not been made within a particular period of 

time prior to an accident may warrant an inference that the defective condition existed long 

enough so that a person exercising reasonable care would have discovered it. (Sapp v. W.T. 

Grant Co. 172 Cal.App.2d 89, 91-92 [patron stepped on a spool of thread; no inspection for a 

period of 20 minutes]; Hale v. Safeway Stores, Inc., 129 Cal.App.2d 124, 128 [customer 

slipped on banana; no inspection for a period of ’12, 15, or 30 or more minutes’]; Louie v. 

Hagstrom’s Food Stores, Inc. 81 Cal.App.2d 601 [patron slipped in a pool of syrup; no 

inspection for between 15 to 25 minutes.])” The Court continued by finding that “it is ordinarily 

a question of fact for the jury whether, under all the circumstances, the defective condition 

existed long enough so that it would have been discovered by an owner who exercised 

reasonable care.” (Bridgman, 53 Cal.2d at 447.)  

In addition to the above, Plaintiff presents evidence through its expert declaration that 

Defendant’s inspection procedures do not live up to industry standard, which contributed to 

the incident. (See e.g. PUMF 19-20.)  

Causation 

“[C]ausation … is ordinarily a question of fact which cannot be resolved by summary 

judgment. The issue of causation may be decided as a question of law only if, under 

undisputed facts, there is no room for a reasonable difference of opinion.’” (Kaney v. 

Custance (2022) 74 Cal.App.5th 201, 212 quoting Kurinij v. Hanna & Morton (1997) 55 

Cal.App.4th 853, 864.) 

Defendant argues that the undisputed material facts show that there were no witnesses to 

Plaintiff’s incident, and no one knows how or why she fell, citing UMF No. 5. Plaintiff’s 

objection to the support for UMF No. 5 was sustained, so Defendant lacks admissible 

evidence to support this position.  



 

 

In addition, the cases cited by Defendant do not support its position in this matter. For 

example, in Harpke v. Lankershim Estates, (1951) 103 Cal.App.2d 143, plaintiff claimed to 

have slipped and fallen down a flight of stairs. (Id. at 145.) The only evidence of the cause of 

the slip and fall was plaintiff’s testimony that the stairs were “worn” and “slippery.” (Ibid.) 

Noting this lack of evidence regarding an unsafe condition, the court found that “[n]o inference 

of negligence arises merely from proof that the floor was ‘slippery’ in the absence of proof of 

some foreign substance upon the floor, or proof of a dangerous condition created by, or 

known to, the owner.” (Ibid. underlines added.) Darrach v. Trustees of S.F. County Medical 

Assn. 121 Cal.App.2d 362 is similar. There, the court noted that “over and above the fact of 

the mere fall, no other proof of a dangerous condition than that plaintiff fell in an unexplained 

manner, without slipping or missing a step…”  

Here, the undisputed evidence is that there was a foreign substance on the floor (the water) 

where Plaintiff fell (UMF 20, 22) and, as discussed above, Defendant had constructive 

knowledge of the condition. Whether this caused plaintiffs fall is an issue for the jury. (Kaney, 

74 Cal.App.5th at 212.)  

Open and Obvious 

Defendant argues that it had no duty to warn Plaintiff of the dangerous condition because it 

was open and obvious, as Plaintiff testified that the liquid on the ground was about three feet 

wide. (UMF 22.) However, Plaintiff also testified that she didn’t see anything on the floor 

before her fall. (Jimenez Depo at 24:8-11.) It was only after she fell that she noticed all the 

water on the floor. (Jimenez Depo at 29:2-25.) Given that water is transparent, one could 

easily not notice it on a floor unless one were specifically looking for it. (PUMF 16, 18.)  

Although a person should “make reasonable use of his faculties to avoid injury to himself, he 

is not required to keep his eyes fixed on the ground or to be on constant lookout for danger.” 

(Peters v. San Francisco (1953) 41 Cal.2d 419, 424.) Whether a person made reasonable 

use of their faculties and whether he should have observed the danger are questions of fact 

and not of law. (Florez v. Groom Development Co. (1959) 53 Cal.2d 347, 360.)  

Given all of the above, the Court finds that Defendant has failed to demonstrate that there is 

no triable issue of material fact. Defendant’s motion for summary judgment is denied. 

Evidentiary Issues 

Plaintiff’s Objections to Evidence Offered by Defendant 

1. Overruled 

2. Overruled – Plaintiff also cites to and relies upon the Hourly Safety Inspection Report 

3. Overruled – Plaintiff also cites to and relies upon the Hourly Safety Inspection Report 

4. Sustained 

5. Sustained 

6. Sustained 

7. Sustained 

Defendant’s Objections to Evidence Offered by Plaintiff 



 

 

“Unless otherwise excused by the court on a showing of good cause, all written objections to 

evidence in support of or in opposition to a motion for summary judgment or summary 

adjudication must be served and filed at the same time as the objecting party’s opposition or 

reply papers are served and filed.” (California Rule of Court (“CRC”) 3.1354(a).) 

All written objections must be contained in a separate document from the reply memorandum, 

and must conform to the format set forth in CRC 3.1354(b). The party submitting the written 

objections “must submit with the objections a proposed order.” (CRC 3.1354(c).)  

Defendant attempts to include objections within its Reply papers. The Court declines to 
consider objections not filed separately in accordance with the California Rules of Court. 
(Hodjat v. State Farm Mutual Auto. Ins. Co. (2012) 211 Cal.App.4th 1, 8-9.) 
 

 

  

    

14. 9:01 AM CASE NUMBER:  MSC21-02051 
CASE NAME:  CONINETE V BRENNAN 
 HEARING ON MOTION TO SET ASIDE DEFAULT 
*TENTATIVE RULING:* 
 
 
Defendants filed their proposed Answer on April 7, 2022.  Therefore, for the reasons stated in 
the court’s prior ruling on April 6, 2022, the motion for relief from default is granted. 
Defendants shall file the answer within 10 days of this ruling. A Case Management 
Conference is scheduled for July 14, 2022 at 8:30 am in Department 21. 
 

 

  

 

 

AD 

 


